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insurer cancels the policy he is only required to return the premium when 
the policy is surrendered to him. As supporting the proposition as given 
above, see Schwartzchild v. Phoenix Insurance Co., 124 Fed. 52; Insurance 
Co. v. Bricheisen, 50 O. St. 514, 35 N. E. S3- "Though in the absence of a 
provision to that effect, a repayment of the unearned premium is not neces- 
sary as a condition precedent to cancellation, the policy usually provides for 
the refunding of a ratable proportion of the premium for the unexpired term 
on cancellation. The general rule is, that under such a provision, unless 
waived, the repayment of such proportion of the premium is essential to a 
valid cancellation, and notice without such repayment or tender of the amount 
is ineffectual." CoolEy, Brief on the Law of Insurance, Vol. Ill, p. 2801. 
Also see authorities there cited. It is of course unfortunate that the clause 
was not finished if it was intended that it should have the meaning that the 
court in the principal case places upon it. It might make some difference 
in interpreting the clause if the burden was always placed upon the party 
causing the cancellation. In case the insured cancelled, he was required to 
deliver the policy, and should the insurer cancel, he should be required to 
return the unearned premium. Viewing the matter from this standpoint, one 
would join with the majority, which is opposed to the case under discussion. 

Insurance — Contract to Defend Malpractice Suits — Construction. — 
A contract by which a corporation, in consideration of a certain amount, 
agrees to defend a physician against all suits for damages for malpractice at 
its own expense, not exceeding a fixed amount, but not to pay any judgment 
obtained against the physician, is a contract of insurance, and a corporation 
making such contracts is engaged in the business of insurance. Physicians' 
Defense Co. v. O'Brien (1907), — Minn. — , 11 1 N. W. Rep. 396. 

This is the first time this precise point has been brought before the Min- 
nesota court for decision, and, owing to the fact that these defense companies 
are so rapidly extending their business to new territory, each state will very 
soon be called upon to pass upon the question whether these companies are 
engaged in the insurance business so as to compel them to first comply with 
the insurance laws of the state in which they operate. The court in the 
principal case bases its decision upon the conclusion that the essential pur- 
pose of such a contract is not to render personal services but to indemnify 
against loss and damage resulting from the defense of actions for mal- 
practice. This conclusion is drawn simply from the nature of the business 
and from the various definitions of insurance, and no cases have as yet been 
decided in accordance with this view. On the other hand Ohio, in the case 
of State v. Laylin (1905), 73 Ohio St. 90, 76 N. E. 567, on precisely the same 
state of facts, held that such a corporation is not engaged in the business of 
insurance, nor is the contract so issued and sold an insurance contract. The 
Superior Court of Pennsylvania, in the case of Commonwealth v. Providence 
Bicycle Assoc'n, 178 Pa. 636, 36 Atl. 197, 36 L. R. A. 589, held that a bicycle 
association doing business in this manner and using a similar contract, did 
not constitute an insurance company, which is required to have a charter as 
such under the insurance law of the state. 



